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12-04-2022 Petitioner is represented.

With  the  following  order,  I  intend  to
dispose of this Misc(J) Case.

Vide  petition  no.  1913/2021, based  on
which the instant Misc(J) Case has been
registered,  the  petitioner  has  filed  an
application under Order VI, Rule 17 read
with  section  151  of  the  Code  of  Civil
Procedure.

Petitioner's prayer in succinct is that the
plaintiffs  have  instituted  the
corresponding  Title  Suit  for  seeking
decree  of  declaration  declaring  that  the
suit land is joint ancestral property of the
plaintiffs and the defendant along with for
permanent  prohibitory  injunction against
the defendant restraining and prohibiting
from raising any construction on the plot
of  land  mentioned therein  without  prior
written consent of the plaintiffs till proper
partition  of  the  suit  land by  metes  and
bounds.  Contd..
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Plaintiffs  have submitted that  under the
said  situation  as  well  as  facts  already
narrated  in  the  plaint  it  is  become
impossible for the plaintiffs to enjoy their
right and interest upon the suit property
in its  present  mode.  Therefore to avoid
any  further  separate  litigation  between
the  parties  the  plaintiffs  have  hence
prayed for the relief seeking partition of
the suit  land along with other reliefs as
already prayed for. As such the plaintiffs
have prayed for  amending the plaint  to
incorporate the relief  of partition by the
proposed amendment.

Heard. Perused.

Opposite  party  has  failed  to  appear
despite service of summons and has not
submitted any written objection. 

Subsequently  proceedings  have  been
drawn exparte against the opposite party.

Perusal of the case record reveal that the
corresponding Title Suit is at the stage of
P.W evidence.

Now, at the stage of filing PW evidence
plaintiffs have moved the said application
for amendment of the plaint praying for
incorporation  of  additional  relief  of
partition.

As per Order VI Rule 17 “The Court may
at  any  stage  of  the  proceedings  allow
either  party  to  alter  or  amend  his
pleadings  in  such  manner  and on  such Contd..
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terms  as  may  be  just,  and  all  such
amendments  shall  be  made  as  may  be
necessary for the purpose of determining
the real questions in controversy between
the parties.

“Provided  that  no  application  for
amendment  shall  be  allowed  after  the
trial  has  commenced,  unless  the  Court
comes to the conclusion that in spite of
due diligence, the party could not have
raised  the  matter  before  the
commencement of trial.”

In  the  instant  case  application  for
amendment was filed before filing of any
plaintiff  witness  (PW)  evidence  on
affidavit.  At  this  point  it  is  pertinent  to
mention  the  decision  of  Honourable
Supreme Court of India in “Raj Kumar Vs.
Dimpindar Kr. Sethi”  AIR 2005 SC 1592,
where in it was observed as follows:

“Pretrial  amendments  are  allowed  more
liberally than those which are sought to
be made after the commenced of the trial
or  after  conclusion  thereof.  In  former
case generally it can be assumed that the
defendant  is  not  prejudiced because he
will have full opportunity of meeting the
case of the plaintiff as amended.” 

Further, it is also to be seen whether the
amendment if allowed would change the
nature of  the and/or cause prejudice to
the opposite party. In the instant suit, the
plaintiff  has  sought  to  amend  the  said
plaint to alter the number of shares to be Contd..
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made to the suit land amongst the legal
heirs  of  her  ancestor.  The  proposed
amendment does not change the nature
and  character  of  the  suit  and  the  suit
shall  continue to remain a partition suit
and  in  the  opinion  of  the  court,  the
defendants  shall  have  adequate
opportunity  to  contest  the  claim  of  the
plaintiff  even  if  the  said  amendment  is
allowed at this stage. 

Hence,  perusal  of  the  case  record  and
judicious  evaluation  of  facts  and
circumstances in which the amendment is
sought  implies  that  the  proposed
amendment is necessary for determining
the real  question in issue and does not
change the nature of the suit. Disallowing
the sought amendment would not serve
the  cause  of  justice  and  may  result  in
multiplicity of litigation. 

Hence,  considering  the  above  stated
position of law and judicious evaluation of
the facts and circumstances surrounding
the application for amendment, I hereby
deem  it  fit  to  allow  the  prayer  of  the
plaintiff as sought in the said petition. 

Hence, the said petition is allowed.

This Misc(J) Case is hereby disposed of.

                                                           


